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o R.K.1':f ukherjca: l'. ')H, ~9-40, RI 

6. Dedications in tanks, wells ·.and nvers was permissible !'c .r 
charitable purposes as a common prop~rty. 

, ' ' o B.K. M ukherjea: l'. 34 ... '.") 

5. Property once dedicated d<irs 11<1t liccomc n·s uullius which 1rn:a11s 
without 'an owner. ,:\ sil'LWlion •may arise where :i dmwr dnlic:1tcs 
the properly but retains cusi()dv whereby ownership is 1l<il 

complete, the. donor will have a 1:1J)11 1111dcr ;1 tcrn1)rir:ir:· .. . . 

arrangement to prorcct the pr()pcrty until <>\V11cr~,l1'11 is c1>rnplc1cd 

to avoid res nullius. 

4. An Idol is a juristic pcrsO!l but a temple is not a juristic pl'r•:1 •IL 

However, there can bea valid dedication to a temple. 

. ' . - . . 
I . . : . . . 

3. The concept of a juristic personality has varied from legal svsrcm 
to legal system and age to age dependingon the purpos(; it scrvr:s. 

o B.K. Mukherjea: P. 26 
o Citing Raghunandan also referred to by Mr. Parasaran 

' . 
. from th~ f rnpugned .J udgmc» t (Vol.I, 1128 (pr.1721) 

2. Idols are symbols of the Divinity. In worshirpi»g the idol, the 
Hindu~ worship' the Supreme Dci~! and none else. 

. . . 

o l~J<. Mukhcrjea, "The Hind« La» on Re/~gio/.ls 'and 0Jt11t'Lt1h!e . . 

Trusts", Sncl Edn., P. 13, 20, 21, 24, 148-9. . 

... I . '. 

Pwppsitions_QQ ~eligious Endowm_etU§ and ShebaU.s in Hjnd.!J_!&}y 
I . 

1. No temples or monastic institutions existed in the Vedic period, 
I1mage worship probably started due to a Buddhist influence. 
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. . 

8. The nrnnagcrs arc "rrusrccs" h11t notownersof i:hc l)f'(>fH'f'IY i11 1l1c· 

English sense but answerable as trustees in lcrrn~• 1 )(" il1<·ir <l111iv.". 
I {,_. ; I I . 

"([)he j(J//ou;i1'.g m11dmiom· r lh11k:: r'rlll /;(1 .frtk/J' dlilJJ' jn)111 
t 

tbc»; (I) Acmrrli1'.~ lo these .r1'.l!,('1· //11 dril1· r11· idol is !hr 011·11t1• 

of the dcrlicaktl /)m/11'1~)1 IJ11! i11 a .rcr:o11rlf/~}' .101c1. I ht 0JJ'IJ(';:r/11i) 

in zfj Jml11t.11)' srn« 1·:111110/.t'.1 the t't1/1111l()' lo 01;qy r111di dcd JJ'l/h 
the proper!} r.1! one :r plea.mre. A de1/y cr111110/ hold or t(l)fJJ'I 

property lihe r.1 J11r1111 bctu» the de1./y is 110! !ht' 0111m'r i11 its 
. . . . 

primc1~y sense. (2) 01JJ11ehhip iJ' boncvcr alln'h11!crl to !hr: rlt{(J' 
. · in a secondaJ} or idealsense. Tbis z'.r ajiction (11pchat) h;.;/ J1ol (I 

. I . ' ' 

mereji;g11re q/.7>eec/Ji it ir a l~gc1l,P1ct,· otheruisc !hf) df'l(J' m11/rl 

110/ be .desi'rihetf us OJJ'11cr evM i11 the secol}(lan· H11.rt. ( i) Tl» 
j7clitir111.r m1111tnhzf wht'rh i.r imjJ11!td lo !ht df'1/r is rlt1tm1/11!'(/ /11· 

the. expressed intentions r!f' thr· j(1ml(ll'r,' !hi' ·tM}//f/(I' /J1r1pc't~r 
t'r.111110/ bt rl/JjJ!ied or 11Sed /or tll!)' ;1111po.re other !l1r111 !hr// • · 

indicated by the founder. The dezjy as 011111t'1· tlm4mr n/11nu1/r 

nothil~g else but the intentions ~f the/O/.lnder. " 
H.K. Mukherjca: pJR.'); H!J11/1rlll v. l\r1111lr1!,. .. . 

LI ,R J 7 Cal 120 

- 

(b) Tho fistitious ownership arises from, and represents 1 I u: 

intent of the founder. 

(a) Deity is owner in a secondary sense or ideal sense th rnugh :1 

fiction. 

· o Deoki Nandan v. Mttrlidhc1r, I\ rR 1957 SC 133 
o H.K. Mukhcrjea: P. Jl, 101, 153 

I 

7. '"the ceremonies of sankalp (determination) utsarga (renunciation), 
pracishtha (replacing utsurga in respect ofa temple). 
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The right to suit for the deities proper_ty vests in the Shabai; 
He can alsoclaim privileges afforded by the limitation. 

. t 

(a) 
(b) 

10. , As far as representing the idol deity /idul the deity it is the Sh~bait· 
: who has the right to represent the deity which m~ans: 

. (Q: A Shcbaiti has a ·right to offering ;ind right 1·11 

residence. 

(c) A Shcbair's right is nor alienable 
o H.K. Mukherjea: p.::no 

(d) 1\ frn.11Hfrr c11111ot al1c·1· rH· rc\·1d.;c !111· ;qi1111i11r111(·111 

· unless ;111 express j1(Jwcr is rcrnincd i11 1J1111 rq',;trd. 

. . . . . 

· (c). The personal interest of a Shebait i~ ;1pp(l1'1~·11i11ir _11, it~, 
deities. · 

j .. 

i(bf The law of perpetuities does not apply t< > .\l1ch:1ir. 
. . . . . . 

circumstances to female heirs.'··. 
The office ts ltvritablc · includin« 111H lcr r 11<· ,-, (a) 

(ii) .. Hut ·the rights of a Shcha~t arc an office blcndnl with sulllc 
property rights in the sense that: · .. 

I , ' . 

, , ·O Kumari Del!YCI v. Colt1h Cha11d babo«, ( 187 S) 2 I 1\ J ·LS 

. ' 
9. (i) The Shebait is the human ininisrr.uu nf rhr dcit·y. 

o. B.K. Mukhcrjca: p.40-41 
o Virj)'t1vargali v. Bal11s11•11111i, /.148Indian1\ppcals Ml2/ 
o Note legislation on this in B.K. Muknje{l (at.:~:~ ·I{ 71 ~) . 
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o Chtlc1r M(l/ v. Panch11 Lr.1/, /\IR 1926 /\.!I 392 (M p .. 1.S I): 
o Damodar Das v. Lt!..~hc111 Das, ILR (I 910) 3 7 Cal 88,S(ar p . 

• <894); 

13. , A deity is a perpetual infant in some senses but nor fm all 
'purposes; and not for the purposes of limitation. 

. . o )3.K. Mukherjea, "The Hi11dt1 La» 0~1 Religiott.r and Charitahlr 
.. Trusts", 5MCi Ecir:., p. 258 . 

o Projulla Cborone Reqmtle v. J atya C/;;r;rone Rerp1itte, (1979) ·' . . 
SCC409, para 52 •· 

12. ,'A deity is not a necessary party in all suits relarjng to a dcburrcr . 

o lhi·hiwt1t1!h v. Thi1k11/' !{11rl/Jr1 B11!~1h!JJi, (I%?) ~.~ .~(~I~ (, U\, 
;p:in1 -i'1i i .. 

·' //a111ertrlt!i ·Rll111r11r~gh11M Holdy v, 1<011t!ni Jr·.r/111 l~trlt!r, . .-\ IH I 
f967 SC ilJ6 

0. Tctn't Bbssiu» .&ii V; Sri s;.; f.rJPClf' Sridhar S(llc{glrll//, ,\/I\ I () .. 12 
. Cal 99 

. O Sus~ama R.qy v. Atul Krirlmc1Rqy,1\IR l 955 Cal o'.?4 
o Chame!iha~· f/al!ahhdcts v. l~a/llchamlrrlJCC, 1\ IR I % .1 MP l (> 7 

.. 

11. The dciry has a righrto bring a suit \~hen ;1 Shcbait is un:1hlc 11 > ;1c1, • 

or his acts arc questioned or if Shcbait is nor :1pp1 >in'1cd. 

sec 409, r= s2 

· 0 /V[c1harr;1Jf.tj t~gc1di11dn1 N(l/h 1\qy Br1hrl(/ttr v . l<a11i /:] t'll/r1J1/11 

k1-1111(1ri Debi, (1903-04) 3 ·1 I A 20,1 . . . . 
O Pmjit!ltl CINJ1<me l{t!quitte v. Saf_ya ()1oro11t l~r111l!lr', (1117'>.) .~. 

(c) In a suit by a Shcbait, a dci1 ~· is not a party 
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- 

' "(!) // 11 idol is r1 ;/1rislic person i11 uJ/}()111 !hf' iitlr' lo !he 
properlic.r r!f'!hc mrlo11·11N·11/ 1•t1'/.r,· /111/ Ir 1:1 011/l' /11 r111 1dr'11/ srnsc 
that tbe Idol is I he {JJJJJJt1: I! bas lo 111 / //1n1111'.l1 l111111r111 1{~r·.11~."J' 

and th11! tWlll 'is !hf! Jhr:h11il, 11!/10 is, i11 lau, ,'/11' j1rno11 t11liA/ul 

. f .. 

16. The law ls summed up in B.K. Mukherjee, "T'J.1e f--li11r/;1 J ,,111· 011 

Religiou.i> and Chc1rt'l?1ble Tmrl.r", 5nd J,-i;dn.1 P: 270.,271 111 1 lic 
following words: 

o 7arit Bht1Sha11 Rt1i v. Sri Sri lstuar S ridbar Sc1lc(gn1111, 1\IR I C)42 
.. Cal 99 

o Sushama Rqy v, Attil Krisbna Ro», AIR ·1955 Cal 624 
o Sn· Isivar v. Copinath, A lR l<J60 Cal 7 41 
o Jogesh Chandra Be1~1 v, Sri lsiuar Brr.')t1 R(y'jc;;; Thr1l.111·, :\ lR 

1981 Cal 259 

perm1ss10n. 

. . 
15. .1t is necessary for protecting the interests of the idol that in cases 

where default of the She bait is alleged, a suit on bchal f of the idol 
'be ·permitted to be filed by a ·person claiming to be next friend 
with the permission or the court and the court might in prnp<.:r 
cases issue notice to all persons interested before grnnring 

I 

14. · The b~ne,ficiaries are the people who have' a right to prayer w.hich 
is a civil.righ t. 

.. , . . . . ' . 

· o S11re11dm .v. Sri S1i J3ht1bt1i11'sJJ111ri, AIR I '!J.) C:1.I :?.1>~1(:11 ·p .. 
303) (confirmed by the Privy Council inappcal i111\ I l\ 
11)37 PC I HS) 

0 Radhakrishna Das v. RmlharcllJJallCI SJJ)c//Jli, ;\ rn I().~() ( )rj I 
(at paras 14-15) 
Sarangadeva Periya Matam v. R Gounder, (1966) I S( ]{ CJ()8 
(at p' 912) 
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I 

to take proceedings on its behalf The personalz(y q/ the Idol 
· migot, th~r~for~, in one sense, he said to he nm;~ed i11 thc1! oftl«, 

Shebait. 
(2) Where, boueier, the S bebai: refuses lo act for the idol, or 

. '• I• . , 

where the suit is to challenge. the act ~f the S bebai! himseij'11s 
p1~/u:-licia! to the interest q/ the idol, then there must hf some 
other agemy iJJhich must have the 17;ght lo aajor tbc idol. ill J11d1 
cases, the !ai.v c1ccordi1~'S!J rec~gnizes a right in pmrmr i11tr:rcslrd 
in the endowmen: to /.(Ike proceedings on heha(/ ~/the idol. 
(3) W1here the endommen: is a privatf' one, the 111e111htl':r ~///!(' 
Jami/y are the pen:rJ/ls p1;!1ian61 inleresled i11 its 11/Jk(~I/) ,111d. 
maintenance, and thqy are, tbertforc, {'///i!led lo ad 011 htha(/ r!f' 
the deity,· but 1vhere the endowmen: fr a p11hlic 011c, scaiou 'J ... ' r:/ 
the Civil Protedure Code prescribes r1 .1'f'ffi(1! f1rr;tf'd11J'f' JJ1!1t11 !hf' 

··' suzl t'.r agc~im•/ thP tnstu. a11rl th~ rdi:fi' clt1imed}1/I 1n/hi11 1/1.11 

section. Smh a sui! can he hm1(gh1 011/r /11 co1:J(m111/r 1111//, ;l1i1/• 

section; and the rt;'ghts q/ tbc llJC))J/Jc1:.r rf the p11h/lr:, 1d1u .ui 
interested i11 the t11rloJ111J1('11/ 11r 111rJn/Ji/'f'N:r or othmii»; 111 • 
i11slit111l' />1nceedin,gr 011 heht1(/ ~/ /111 /,lo/ .nr lo lhrll C.\'lf'11/ 
ahridg{!r/. 11'.'hen:, ho11'(!'tl', !ht sui: rlrwr 110!}1/I 1J'!'t/1i11 1!1t r1mhi1 .. 
q/ seciion 9 2, the ,.~·~ht r!f' I ht 11 ·onh1/>j11'1J arpcrsans /1110 rJ!rrl /11 

the mdoiwmnl 10.vi11dicr1!e tbc tt;'ghts r(/ !ht irlo/ 1111t!tr /h('J~t11{'1r1! 

/mp remains 1IJh(/J(~1kr! 

(4) Ouci: 1./ isj{Jt111rl lhrJ/ !l;c jJ/a/11!'.-fj.i', 111/Jdhtr lh~·r ht J/1('hi11/.r 
: ·.or thej(J11ndcr or !hr' M1111/)('!:r r!f' hh-}11111/y, •or lh1· 1ro1:rl11j/ir·1:r 

and v/ember:r rj' the j)lfh/ic interested ill_ the mdoJJ.•mml, we 
entitled lo 1JJr1i11/c1i11 tbe .mil-and tbat i.r a matter rfr11/;y/,.mll1't' 

lc1Jv-!heji1r1her questio» nbetber 'r111irlol .rho11/d ht i1vjJ/~r1dtrl 11.r · 

<1/M!V lo it or 1vhc1her //1{! at!iDJl.r/Jo11/r/ /Jc /ml((l~/i( /111/r 11:1111t 

is one ;mre!J t!/jmJl'<.'thm:. Such it sm/ is real/v lh<' .w/1 r1/ 1/1(' 

idol, instituted 1!,J' penon 1JJhom tbe. lc111·- rta~~11i:\,('S r1.r m111j>f'/('!I/ 
• to aafor it, and !lkjoi11df'r q/ the irlol is 111111r:n•.ur11·i·. · ! 11dffd. ii 

1J1r!)' 'ti1.c11 result in embarrassmen). Ifol Jl.'hm· 1/1r 111rlll1:r /11 

-~---~-~-~----, ---- ------ ~~---- 

- 
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18. There can be no compromise between t hc >1!1(·11:111 ,111d rh« rH::-;t 

friend to maintain both their suits without <)f1(' r>I· them giving up 
its right to sue on behalf of the idol. An admission by the Shcbnir 
that, ;l suit by a worshiper acting as a next friend ()f the dcir_,. is 
maintainable amounts to an admission by the Shcbair that he has 
acted In dereliction of his duty. or has . acted contrary ·to the 
interests of the idol. Jn that .casc, the suit by the Shcbait must he. 
disrnissed.as not· maintainable as being without aurhorirv !"<>sue <in 

bebalf.of rhc idol. Similarly, th(· next friend cannot rn;11m:11n ;1 ~;1111 

for the same relief if he ndrnirs on compromise that rlw ~licba1r 
has not acted in dereliction of his duty or acted prejudicial rn the 
rightso! the idol: 

- 

www.vadaprativada.in

www.vadaprativada.in



. ' 

. . . . 

6 

I 

to take proceedings on its beha!f The personali(y of the idol 
· mig7Jt, th~r~for~, in one sense, he said lo he nm;~ed i11 !ha! ojtb«. 

Shebait. 
(2) Where, boueier; the S bebait refuses to act for the idol, or . . ,· . 

mhere the suit is to chal!e1~ge. the act o] the She hail himse§',as 
jJr~/11~ici?1! to the interest q/ the idol, then there 111N.rl hf somt 
other agenry 1Phich 11mst have the 17;ght lo m'ljor tbc idol. In .1111/J 
cases, the /auJ ciccordil~g/y rec~gnize.r a nght in pmons intcrc.rlrd 
in the endoJVJnent to lake proceedings on heha!f q/the idol. 
(3) U~hm the endononen: /r a priva!f one, the 11mvhcr:r rf //)(' 

fami/y nre the pe1:1:011s p1;/1icmb1 interested i11 its 11/)k{'(/) .ind , 

maiflt&JMnce, and tbq art, {/r(Jr~j(m:, t11!itlerl lo ad 011 htha(/ (l 
the deiry,· but JJJhere the endoumen! fr a ptth!ic 011e, strtio» 'J ... > o/ 
the Civil Procedure <:ode /Jn'.rcrihe.l' rt .•/V'Ci(tl j>rrJtcd1m' J11!11·11 //ir' 

sui: is t1gt~i11sl the 1111.rlce, t111d the 1rh4i· d(/i111ed}1/I Hilh/11 //1.11 
section. Such a sui! cr111 he lmJ1~gh1 ol//J! 111 m1t/rmJ11°(J' 111/1/, 1!1,1/• 

section; and the 11;.~hts q/ the 111c111hc1:.r ~/ tbe /)//hlic, 111/10 i11t 

interested ill the tllrfo1Jl/!/f'IJI rll' /l'rll'.l-/J;iJf>N:I' 01' otbcmisc, lo • 

i11.rlit11/e />1nceedinJ~S 011 hehd!/ ~/ //1r ;(/ol rm' lo !htt! t.\'lf'lll 

ahr/r!g(:rl. 1/'.}Jen:, /JoJJ'l'Jlf'J', 1/Jt .mil dor.r 11r1/ j,:,11 JJ'!/11/11 thr "111/J/1 
L •I' 

ofseaion 9 2, the l~·~ht f(/lht 11·01Jh1/>j1rt:r 01)1tno11J i111orJ!rd 111 

the e!l(/ou;111e11l lovi11dicr1/e tbc ri;ghts f!/ !ht idol 11111/tr /h(',1;t11t1r1/ 
Ln» remains 1111i1J,/(;tl!'1/. 

(4) OJ1cl.· ii ir.Jfwm/ !httl !l;c j)/ainl(-//r, 11/1dhtr !ht)' hi'.\ !ithr1il.r 

· : or the j(J1111dcr or !ht M'111/)('!:r f!l hir }11111/y, »r I h1· 11·01:rh1/yin:r 
and members r!f the p11hlic interested i11·. the mdoJJi/11<'11/, we 
entitled lo t1/(/llllc1it1 tbe mil-and Iha! i.r a 111r1!/ff rf1·11/Jy/,mli!'t 
/mv--lheji1r!her question n1hcther 'r111irlo/ .rhrmld he 1111/)l~tldtrl rlJ 

a /Jt11(V lo it or whether //1e naion s/1011/d he lm11(~!11 111 1/r 11; 1111f' 

is one pttre!J 1!f'pmu:d111~:. Such ii .mil is 1rrd/J1 !hf' .wil o/ !lit 

idol, instituted 1!,J' persun uoom !lw la1l'-·rta{~lli~\f'·I' ti.I' m111/Jf/ml 

In aaIor it,• and !lkjni11drr o] the idol i.r 111111r:n·.r.r111')'. ·I 11dffrl. ii 
111c!)I nc» result in embarrassmen). 1}111 Jl.'/t1'1 r I /ir 1;11!1 !1'.I' 111 

,.• 

- 
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